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Setting up a mock trial may be time-consuming, but the feedback
you receive from jurors could be invaluable to your case. The

most important part of this exercise is listening.
AN N E W. RE E D

What can a
mock trial tell you?

Forevery task,we chooseour tools.
The better we understand the
tools, the better we choose. One

difference between a professional pho-
tographer and a snap-shooting tourist
is that the professional has learned
what sophisticated cameras and light-
ing equipment can and cannot do, and
knows how to use these tools to shape
the picture.
One of the most powerful prepara-

tiontoolsavailabletoatrial lawyer isalso
one of themost widelymisunderstood:
themock trial. If many lawyers thinkof
mock trials as an expensive waste of
time—andmany do—themain reason
is that theyare trying touse themfor the
wrongtask, likeusingacameratopound
anail.
If youhopetopredict theoutcomeof

the real trial or pick your jurors in ad-
vance,amocktrial is thewrongtool.But
if you’re willing to really listen tomock
jurorstalkingaboutyourcase,you’llgain
insightnoother tool canprovide.
Over and over, lawyers tell me they

want amock trial for oneorbothof two
reasons. They want to predict how the
real jury will decide, or they want a de-
mographic profile of the perfect juror.
Over andover, I explain that amock tri-
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alwon’t doeither of those things.
It’sobviousthatmocktrialsaren’tpre-

dictive, if youthinkabout itevenbriefly.
The list of elements that will vary from
the real thing includes practically every
aspect of the exercise:

� The judge, who often will have a
hugeinfluenceontherealtrial,won’tbe
there.

� The legal team for thedefensewill
beentirelydifferentat thereal trial, and
theplaintiff’s legal teamprobablywon’t
be entirely the sameeither.

� While lawyers are typically com-
petitive in amock trial, the incentive to
win in a real trial is, of course, much
stronger.

� Themock jury usually won’t hear
(and thus won’t like, dislike, or be con-
fused by) live witnesses in the presenta-
tionphaseof themock trial.

� The lawyers will condense their
presentation of evidence and docu-
ments—which will almost certainly im-
prove the presentation but also will
makeitdifferentfromwhatthereal jury
will see.

� Jurors’relationshipswitheachoth-
er and group dynamics after a short
mock trial are different from those of
real jurors,whosit throughlongeractu-
al trials.

� The lawyers will learn from the
mock jurors’ reactions to what they say
and how they say it and will alter their
arguments and voir dire accordingly.

� Most important, the real trial will
havedifferent jurors.
Repeat it over and over until you be-

lieve it in your heart, and then repeat it
again until your client believes it, too:
Mocktrialsdon’tpredictrealoutcomes.
That’s notwhy youdomock trials.
Norcanamock trial tell youwhether

you want white men or young parents
or people who own pickup trucks on
your jury. You can certainly gain in-
sight from a mock trial about what as-
pects of a juror’s background might
make himor her react favorably or un-
favorably to your case. But if anybody
tells you that a mock trial will reveal
yourperfectdemographic, thatperson

ismistaken.
A mock trial sample is usually too

small to predict the behavior of an en-
tire segmentof thepopulation.Forex-
ample, a typicalMidwesternmock trial
groupof 18or 24or even40 jurors will
have only a handful of African-Ameri-
cans. Even if they all vote the sameway,
the group isn’t large enough to let you
sensibly interpret their vote as repre-
sentative of African-Americans in the
community. You need many, many
moremock jurorsbeforeyoucanbegin
to draw demographic conclusions.
More important, the real jury is al-

ways toosmall togiveaccuratepredictive
results. Say you somehow had the bud-
get to hold mock trials including hun-
dreds of jurors, and you decided that
90 percent of Asian-American women
would sympathize with your themes.
Nowyou’redoing thereal voirdire, and
sureenough there’s anAsian-American
womanonthepanel. Is sheinthe90per-
cent or the 10 percent? Themock trial
mighthelpyouplaytheodds,but itcan’t
tell you for sure.

Why do mock trials?
If it doesn’t predict theoutcomeand

it doesn’t automate voir dire, why is a
mock trial one of the most powerful
tools a trial lawyer can use? Here are
someof the reasons:
Mock trials bring important insight

every time, without fail. You do amock
trial not to see what will happen, but to
see what could happen. Lawyers and es-
pecially clients are always shocked to
watch juriesdiscuss theircase—mispro-
nouncingnames, screwingupthemath,
reactingwithdeepemotion,and identi-
fying counterarguments, both sensible

and wacky, that the legal team certainly
never considered.
Mock trials show how jurors’ experi-

ences shape their decision-making.
Whatyouneedinvoirdireisnotacheck-
list of ages andethnicgroups tokeepor
strike, but a real understanding of how
jurors with different backgrounds can
view your casedifferently.
Say you have a products liability case

against a large company, and the venire
includes a juror who has been laid off
from a goodmanufacturing job and is
now struggling to feedhis family. If you
have watched jurors with similar back-

grounds inmock trials, you’ll know this
experience will shape the juror’s think-
ing—and you’ll know you need to ask
more before youhave any sense of how
it will shape it.
Your juror may blame plaintiff law-

yers likeyoufor the lossof his job,orhe
may resent big manufacturers in ways
that evenhedoesn’t reallyunderstand.
If you’re looking for easy answers, a
mocktrialwillnotoffer them,but if you
want to learn how experiences alter
thinking,mock trials will teach you.
Mock trials can help predict specific

thought processes.Didn’t I just say they
weren’t predictive?No, I said theydon’t
predict results. Narrow the question,
though,andyoucanpredicta lot froma
good-sizedmock jury.
If themock jurydoesn’tunderstand

your damages analysis, the real jury
probably won’t, either. If the mock
jury hates your expert, maybe your ex-

Anne W. Reed is an attorney and tri-
al consultant with Reinhart Boerner
Van Deuren in Milwaukee. © 2008,
Anne W. Reed.

If many lawyers think of mock trials as an
expensive waste of time—and many do—the main
reason is that they are trying to use them for the
wrong task, like using a camera to pound a nail.

t r i a l J u l y 2 0 0 8 | 21



pert isn’t as appealing as you thought.
If threemock juries insist on reducing
the damages award against a likeable
defendant, you’re probably going to
have to work harder to explain that
damages aren’t supposed to depend
on sympathy.
Mocktrialsfill thegaps.Bydefinition,

youdon’tknowwhat’smissingfromyour
case.(If youdid, itwouldn’tbemissing.)
Mock jurorswill tellyou,veryclearlyand
often with great impatience, what you
shouldhave included.
Nothing else intensifies preparation

in the sameway amock trial does.Even
beforethegavelfalls inamocktrial,most
lawyers—even the really good ones—
learn somethingabout the case thathas
convincedthemtopresent itdifferently
at the real trial. More than once, I’ve
seen lawyers have an epiphany on the
eve of a mock trial, suddenly realizing
the significance of a document or a
pieceof testimony.
Mock trials powerfully sift the evi-

dence. In themonths, weeks, and even
days before a mock trial, I often see
lawyers mired in their exhibit lists, un-
able to see which among the scores of
documents they’ve listed that could be
left out. When you need to give a short
presentation to a roomful of strangers
in a couple of days, the 10 best docu-
ments and four best deposition quotes
haveawayof standingout fromtherest.
So the question is: Can youuse a tool

that will reveal your gaps, suggest how
jurorswillhandlespecificchallenges, il-
luminate your most critical evidence,
and deeply focus your preparation,
even if it won’t give you the value of
your case or make your voir dire deci-
sions foryou?Manylawyers say theycan.

Learning to listen
And how do you obtain these magic

benefits? Like Dorothy in the Land of
Oz,youalreadyhavethetools togetwhat
you want; you just need to use them. As
you watch jury deliberations, themost
important thing you cando is listen.
This may be different from other ad-

vice you’ve either heard or read about
workingwithmocktrials.This isbecause
many jury consultants are social scien-
tists whoapproachmock trials from the

point of view of data collection and
analysis.For theseconsultants, thestart-
ing point for amock trial is often an ex-
istingdatabaseof attitudesonkey issues
in the case. Mock jurors answer ques-
tionnaires, which can be extensive, and
the data from those questionnaires is
analyzed.
A “data collection” mock trial can

have enormous value—but it’s not the
kind of mock trial I’m talking about,
primarily because it is the kind of
mock trial that is most widely misun-
derstood and misused. A “listening”
mock trial is simpler for most lawyers
to participate in and absorb, and every
lawyer can listen.
What are you listening for? Among

other things, this is what you hope to
learn:

� How are decisions made? As you
watchdeliberations, lookforthereasons
decisionsaremade—whatevidenceand
reasoninggetthegrouptoconsensuson
eachkeypoint.

� Howdopositions change in delib-
erations? Notice what positions jurors
takeat thebeginning,andwhoisable to
change whose mind in order to reach
consensus.

� Which tools andargumentsdo ju-
rorsuse toconvinceeachother? Inpar-
ticular, you will see that jurors often
pick up on a particular part of the sto-
ry, filling in gaps with speculation if
they cannot fill them in with evidence.
Likewise, the narratives and language
the jurors choose can become power-
ful themes for the actual trial. In one
mock trial focusing on business prac-
tices in a large company, for example,
jurorscoinedthephrase“thecorporate
world” to describe their perception of
corporate ethics very different from
their own. The almost-palpable reality
of thisperceived foreign landwas strik-
ing, and it was very helpful to the law-
yers in framing their arguments.

� How do jurors’ backgrounds
come into play? Especially if you’ve
donemock trials for other cases, you’ll
start to see patterns in how jurors with
differentbackgrounds respond topar-
ticular kinds of evidence. African-
American jurors don’t all vote the
sameway,but someof themshareadis-

trust of police officers, for example—
in part because many have friends or
relatives they believe were unfairly
treated by the criminal justice system.
In a case where police officers will tes-
tify, it makes sense to keep this possi-
bility inmind. Again, any patterns you
observe won’t predict how future ju-
rorswill respond,but theyhelp youun-
derstand theways thatbackgroundand
decision-making are related.

� Arethe jurorsconfused?It isanear
certainty that somepartof theevidence
will confuse the jurors. Keep a separate
list of these points so that you can work
ongraphicsandclearerexplanationsfor
the actual trial.

� Is there something youweren’t ex-
pecting? Anything you didn’t see com-
ing is, well, something you didn’t see
coming.Nowyoudo.

� Whatdo jurors thinkof you?Mock
jurorstalkabouttheevidencemorethan
they talk about individual lawyers. If
they do talk about you, though, listen
well. It can be painful, but for most
lawyers, it’s the most candid feedback
they’ll ever get.

Planning a ‘listening’
mock trial
Once you decide to do a mock trial,

it’s easy togetcaughtup in thedetailsof
planning. If it’s your first mock trial,
keep it simple.
Format.Don’tworryaboutopenings,

evidence, and closings. The simplest
format is two or three presentations to
the jurors—one for the plaintiff, one
for the defense, and a plaintiff’s rebut-
tal if the defendant is conducting the
mock trial—in which they hear evi-
dence and arguments on each side.
The lawyers can use clips of video-

taped testimony,writtenexcerpts, doc-
uments, and PowerPoint or similar
presentation software to combine
what the jurors would hear from live
witnesses into amore coherent, short-
er presentation. Once jurors have
heard the presentations, let them de-
liberate in groups, and watch the de-
liberations both as they’re happening
and later on tape, stopping the tape as
you need to.
Size of the jury. In a largemock trial
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aimed at data collection, juries deliber-
ate in large groups of 15 to 20 ormore,
butsmallergroupsaremoreeffectivefor
watching deliberations. Jurors often
change their minds in the deliberation
process, and that process is most dy-
namic in juries of 6 to 10 people.
Groupsof thatsizeworkhardertoreach
a consensus and elicit more input from
quietermembers.
The size of the jury is a function of

budgetandthesizeof the facility you’re
using. If you want to analyze statistics,
you’ll need a group of around 50 or
more. If your budget and facility are
largeenough,considerdividingthe jury
into groups of six or eight to allow for
moredynamicdeliberations.
Ontheotherhand, if themaingoal is

to observe deliberations, a group of 18
or 24 jurors, divided into three groups
of sixoreight,willprovideamplenewin-
formation.Twelve jurors, in twogroups
of six, would also be instructive if the
budget is small.
Using a consultant. Even a simple

mock trial is a complicated event to
plan. The logistics alone are challeng-
ing: You need to find a facility, recruit
andpay jurors,plantheschedule,make
sure the presentations and delibera-
tions are properly recorded, get confi-
dentiality agreements signed, make
sure there are notepads and pens, get
everybody fed, andmake sure cars are
legally parked. Then there are judg-
ment calls, likewhere tohold themock
trial,howbest toget jurors’ reactions to
witnesses, how to handle evidence that
maybeexcluded,howtoworkwithcon-
fidentiality orders, and how long to let
jurors deliberate.
Finally, even if you’replanninga “lis-

tening” mock trial, specific questions
posed to the jurors in writing can be
helpful.These range fromsimplebase-
line “where are you” questions after
each presentation to questions about
specific issues or evidence.
You can handle all this yourself, but

it’s difficult, especially when you’re
preparing themock trialpresentations
at the same time.A jury consultant can
handle the logistics for you and pro-
vide sound advice on the judgment
calls. If you don’t know a consultant,

theAmerican Society of Trial Consult-
ants (ASTC) has a directory at its Web
site (www.astcweb.org), but talk to
friends and colleagues as well. Many
good consultants are not ASTCmem-
bers, and those who are come from
many different backgrounds and ap-
proachmock trials in different ways.
If youwanthelpwith the logistics but

not theplanningorquestionnaires, talk
to a local market research firm that re-
cruits jurors and provides facilities for
mock trials. Traditionally, these firms
contracted with jury consultants for as-
pectsof mocktrials theconsultantswere
planning, but many of these firms are
expanding their services to provide lo-
gistical mock trial support directly to
lawyers.
If you decide to conduct amock trial

withouthelp, invest inalittlebookcalled
How to Do Your Own Focus Groups: A
Guide for Trial Attorneys, by the promi-
nent consultant David Ball. It’s a won-
derful resource.
Costs. The out-of-pocket costs of a

mock trial—facility, taping, recruiting,
payments to jurors, and catering—de-
pendmainlyonwhat city it’s in andhow
many jurors are involved. Even before
consultants’ feesandyourownprepara-
tion time, the out-of-pocket cost of a
mocktrialwith18 jurorsormorewillex-
ceed $10,000, and once you add your
time and a consultant’s, the overall cost
is considerablymore.
One way to usemock trials economi-

cally is to have them do double duty—
that is,usethemtoaccomplishworkyou
would have done anyway. Themock tri-
al will cost more than the tool you were
using,but itwilleliminatethecostof the
other tool, and it will bemore effective.
For example:

� Several weeks before discovery
closes, you will review the discovery
you’vecollectedanddecidewhetheryou
needmore. Amock trial performs this
task automatically and effectively. In
preparing thepresentations, you’ll find
manypointsonwhichyou’d like tohave
additional evidence. Where you don’t
find those points, the mock jury will.
Mock jurorsareveryclearaboutwhatev-
idence would have been helpful to
them.

� In most trials, planning voir dire
amounts to simply brainstorming,
whetherit’sonelawyerwithablanklegal
pad or the trial team sitting around a
table. A stronger way to prepare is to fo-
cus on how the attitudes and experi-
encesof actualpeoplecanaffect theway
theyhear your case.

� Opening statement needs to be
carefullyplannedandrehearsed. In the
disciplined structure of a mock trial,
lawyers are able to rehearse in a much
morefocusedandintenseway thanthey
usually candoon their own.
Otherways to keep costs down:
� Reduce jurysize.Thefewer jurors,

the less the study costs. Even a group as
small as 12 can give useful input if the
goal is just to listen.

� Use an informalmock trial format
inaconferenceroom.Withthis strategy,
thecostof afacilityandtheincremental
cost of getting each side’s case to full
“presentationquality” are eliminated.

� Omit or reduce data collection.
Questionnaire answers provide valu-
able information,but jury researchcan
bedonewithout them.Preparingques-
tionnaires and analyzing data can be
time-consumingandoftenaccount for
a significant part of the cost of amock
trial.

Just listen
Mock trials have a badname inmany

circles. I was talking recently to an im-
posingly experienced and successful
personal injurytrial lawyer.“Ihatemock
trials,”hesaid.WhenIaskedhimwhy,he
explainedthat the juriesalwayscometo
different results, so the exercise was
“worthless for valuing the case.”
“Do you knowwhat I do instead?” he

continued, explaining that he recruits
mock jurors and then just watches
them talk about the case. “I watchwhat
arguments they use to convince each
other,” he said.
That’s all amock trial needs to be, or

shouldbe. If you’vetriedmocktrialsbe-
fore and have been disappointed be-
causetheydidn’toffereasyanswers,con-
sider trying again and just listening this
time.There’savalueinlisteningtomock
jurors that can’t bematchedby any oth-
er trial preparation tool. �


